


SG response to Equalities and Human Rights Committee’s Stage 1 report 

recommendations 

(For ease of reference, the Committee’s comments are shown in bold and our 

responses are shown in italics). 

26. We ask the Scottish Government to liaise closely with the UK Home 
Office on any potential changes to be made to the range of offences covered 
by the disregards scheme in England and Wales. This will be important to 
avoid confusion around the different offences covered by each scheme, 
especially where an individual may have an historic conviction in both 
jurisdictions. Any public awareness activities related to the disregard 
scheme in Scotland will need to make these differences clear. 

SG response – We are in contact with the UK Government regarding the proposed 

changes they are considering to their scheme.  We will ensure that the guidance 

accompanying our disregard scheme will set out clearly how the Scottish scheme 

operates, including making clear the circumstances in which a person should make 

an application to the UK Home Office. 

43. We ask the Scottish Government to ensure these separate but 
interdependent aspects of Scotland’s response to the “wrongfulness” of 
these historical convictions are drawn together into a single clear format. 
This can be utilised in all online and printed materials, publicity campaigns, 
or actions undertaken by other organisations (e.g. record holders, third 
sector groups etc.). 

SG response – We note the Committee’s views and agree it is important that there is 

no misunderstanding as to why a pardon is part of Scotland’s response to the issue 

of the wrongfulness of convictions in this area.  Understanding of the potential for 

misinterpretation of including a pardon in this legislation is one reason why the First 

Minister gave a formal apology in the Scottish Parliament just after the Bill was 

introduced.  We will ensure that all materials produced by the Scottish Government 

to publicise and provide information about the legislation and how to apply to have a 

conviction disregarded will make clear why a pardon, a disregard scheme, and an 

apology form Scotland’s response to the important issue of the wrongfulness of 

these historical convictions and what role each of these elements plays in this 

response. 

77. We believe the design and delivery of the application system will be key 
to encouraging men with historical convictions to apply for a disregard. We 
ask the Scottish Government to take all steps available to ensure the 
system, and any application form, is as straightforward and user friendly as 
possible. The Government should also cooperate closely with key 
stakeholders on the design and rollout of the application system. 

SG response – We note the Committee’s comments.  We are committed to work 

closely with relevant stakeholders such as the Equality Network, to ensure that the 



process for applying for a disregard is as simple and user-friendly as possible while 

ensuring relevant information can be provided to assist with consideration of 

applications. 

79.  We ask the Scottish Government to consider the implications of the Bill 
for records held by other organisations who do not hold criminal records 
(such as the National Records of Scotland, the NHS, the Scottish Prison 
Service, employer groups). 
 
80. The Government may wish to consider whether such organisations 
should be defined under the Bill as a category of record holder.  Such 
organisations may require guidance on the Bill and how it may impact records 
they hold (for example, requests that a notation be added to patient records). 
 
SG response –  We note the Committee’s comments.  In terms of the disregard 
scheme, the Bill is concerned with information about criminal convictions which may 
be used, for example, to inform disclosure checks.  It may be helpful to note that 
section 10 of the Bill provides a power for the Scottish Ministers to designate any 
organisation which may hold records concerning a disregarded conviction as a 
‘relevant record keeper’.   
 
In the main, it is likely that the organisations which will hold information will be Police 
Scotland (who record information about a person’s criminal convictions on their 
criminal history system) and SCTS. However, it is possible that there are other 
organisations within the justice system that could hold information about disregarded 
convictions, and the Bill provides a power to designate them as ‘relevant record 
keepers.’  
 
The disregard scheme does not cover information that does not directly relate to 
criminal convictions, such as a person’s medical records. We note that it is possible 
that some people who receive a disregard for a conviction for same-sex sexual 
activity may have received medical treatment (e.g. as an alternative to a custodial 
sentence) and information about that medical treatment may be contained in their 
medical records.  It is important to note that under the Charter of Patient Rights and 
Responsibilities1, patients have a right for personal health information to be kept 
secure and confidential.  Subject to limited exceptions (e.g. where disclosure can be 
justified in the public interest to protect individuals and communities from serious 
harm, such as to prevent the spread of a communicable disease or to investigate a 
serious crime) personal health information would not be disclosed to a third party 
without their consent.  
 
With regards information held by the Scottish Prison Service (SPS) about, for 
example, psychiatric treatment of men imprisoned for offences within the scope of 
the Bill, it should be noted that, following the transfer of responsibility for healthcare 
of prisoners to the NHS in 2011, all medical records relating to prisoners will have 
been transferred to the relevant NHS Board. 
 

                                            
1
 https://www.nhsinform.scot/media/1339/the-charter-of-patients-rights-english.pdf 



It is also possible that employers to whom information contained in disclosure 
certificates has been disclosed could hold information about an employee’s 
disregarded conviction.  However, as Disclosure Scotland noted in their letter of 21 
February to the Committee, the Code of Practice issued by Scottish Ministers in 
connection with handling, storing and retaining higher-level disclosure information 
states that registered persons or organisations in possession of disclosure 
information must not retain such information for longer than it is relevant to their 
needs in compliance with the Data Protection Act 1998.  This requires that personal 
information should be kept only for as long as it is required for the purposes for 
which it was obtained. 
 
The Scottish Government Justice Directorate will work with Disclosure Scotland to 
plan how Disclosure Scotland may play a more proactive role in informing employer 
organisations who may hold relevant information of their duties.  
 
With regards to records in the care of the National Records of Scotland (NRS), it 
may be helpful to explain the process that is proposed. NRS do not hold information 
from Police Scotland’s criminal history system (“criminal records”).  However, NRS 
may hold information relating to disregarded convictions, such as, for example, 
records of court proceedings resulting in convictions. This information is owned by 
Scottish Courts and Tribunals Service (SCTS).  We understand that court records 
from the High Court are transferred to NRS after 10 years, and records from the 
Sheriff courts are transferred after 25 years.  Where NRS hold information about a 
case that resulted in a person receiving a conviction in respect of which a disregard 
is granted, SCTS can request that the court records are returned to them so that 
these records can be annotated so as to record that the conviction has been 
disregarded.  
 
 
82. We ask the Scottish Government to clarify the implications of the Bill for 
extract convictions as highlighted by the Scottish Courts and Tribunal 
Service 
 
The SCTS from time to time receive requests for ‘extract conviction information’ 
relating to an individual.  This request may be made by the person in question (for 
example, for the purposes of a visa application), by Police Scotland or the Crown 
Office and Procurator Fiscal Service in relation to court proceedings, or by regulatory 
bodies such as the General Teaching Council for Scotland or the Social Work 
Council for Scotland. 
 
The NRS hold information on behalf of the SCTS about court cases tried in the 
Sheriff Courts (where more than 25 years have passed) and the High Court (where 
more than 10 years have passed) and SCTS would require to retrieve such 
information from NRS in order to respond to an extract conviction request.   
 
Where an application for a disregard is granted, and it appears that NRS may hold 
information relating to that conviction (e.g. because the person was convicted in a 
Sheriff court), SCTS would, as a ‘relevant record keeper’ recall the relevant 
information from NRS and annotate that record so as to make clear that the 



conviction has been disregarded and should not be disclosed in response to an 
extract conviction request. 
 
83. We note the comments made, in written and oral evidence, in relation to 
disclosure applications involving offences from other jurisdictions. We ask 
the Scottish Government to ensure that clarity is provided to official record 
holders on the implications of the Bill in such circumstances. 

SG response – The Bill provides a scheme whereby a person can apply to have a 

conviction imposed in a Scottish court for a historical sexual offence disregarded.  

The Bill does not make any provision with regards convictions for offences in other 

jurisdictions and the creation of a ‘disregard’ scheme would be a matter for the 

jurisdiction in which the conviction took place.   

There is a separate scheme operated by the UK Home Office which enables a 

person with a conviction for certain historical offences concerning same-sex sexual 

activity between men to apply to have such convictions disregarded.  We understand 

that a similar scheme is being considered in Northern Ireland.  

With regards convictions in other EU Member states, EU Directive (2009/315) 

requires Member States to send information to another Member State if the first 

convicts a national of the second.  For example, France is required to send 

information to the UK if a person from Glasgow was convicted in Paris last weekend.  

However, if an individual from the UK is convicted for an offence in a member state 

that is not an offence in the UK, this would not be put on the Police National 

Computer or Criminal History System. Given that Scotland no longer has the 

discriminatory laws in force that are subject to the terms of the disregard scheme, 

that means even if another Member State did have such laws in operation, it should 

mean such convictions are not recorded on the Criminal History System. 

A practical difficultly with any scheme to consider whether foreign convictions should 

be disregarded is that the information relating to that conviction will not be available 

in Scotland.  In such circumstances, it is not clear how an assessment can be made 

as to whether a foreign conviction meets the test to be disregarded. 

85. In reference to the international agreements Disclosure Scotland has in 
place with other European Union member states on enhanced disclosure, 
we ask the Scottish Government to consider how the disclosure scheme 
may be affected by the UK’s withdrawal from the EU and what provisions 
may need to be put in place with the UK and EU authorities to address this. 

SG response - The position of the Scottish Government is that the exchange of 

information between Member States in connection recruitment into childcare posts 

supports our strategic objectives and national outcomes.  As the discussions on the 

scope of the future relationship between the UK and the EU are on-going, it remains 

unclear whether it will be possible for Disclosure Scotland to maintain the access to 



information about citizens of EU Member States seeking work with children in 

Scotland once the UK leaves the EU.  

The Scottish Government continues to press the UK Government to agree a means 

by which we can play a direct and representative role in the negotiations, including in 

the development of the future position in areas where on-going cooperation is 

beneficial in order to protect Scotland’s interests.  I will write to the Committee with 

an update when I am in a position to do so. 

94. Nevertheless, we recognise families of deceased men may wish to have 
their loved one’s names “cleared”. We ask the Scottish Government to 
consider how it could include a mechanism to achieve this within the wider 
system delivered by the Bill. Witnesses suggested one possible solution 
might be to create a type of certificate or letter of acknowledgement, which 
could provide comfort and a sense of redress and closure for the relatives 
of deceased men with convictions. 

SG response – We note the Committee’s comments and sympathise with family 

members whose loved one has died and who find themselves in a position of 

potential uncertainty as regards whether they have been pardoned.  

Notwithstanding this, there are a number of real and challenging practical issues that 

may limit what can be done to investigate the circumstances in which a deceased 

person was convicted and whether any application for a disregard would have been 

granted (and, therefore, the pardon applies). 

The principal source of information about a person’s criminal convictions is Police 

Scotland’s criminal history system.  As Police Scotland set out in their evidence to 

the Committee on 16 February 2018, where a person has died, there might not be a 

police record of the conviction, as it would have expected to have been deleted on 

their death.  Police Scotland note that this would make the application of the 

disregard process extremely difficult. 

While it is possible that, in some cases, NRS, the SCTS or others may hold some 

information about the circumstances in which a deceased person was convicted, we 

expect that the majority of convictions for offences for which a disregard would be 

granted would have been heard in the now abolished District Courts and the records 

retained about such cases may be very limited. 

It is also worth noting that in many cases, relatives may not be aware of the details of 

that person’s conviction which would assist in locating any information that may 

continue to be held about it, such as the court in which the case was heard, the date 

on which the conviction took place, or the offence for which they were convicted.  

NRS have indicated that it would be extremely difficult to find such records without 

reasonably precise information about the date of the conviction and the court in 

which the person was convicted (information that would be found on a person’s 



criminal record) because the information they hold is not indexed in a way that would 

enable a search to be undertaken without this. 

In practice, it is therefore likely that, in many cases, the most that the Scottish 

Government would be able to confirm would be that it was not in possession of any 

information that would indicate that the pardon does not apply to the applicant’s 

deceased relative but that the available information was insufficient to draw further 

conclusions. 

There is also a risk that, where a deceased person in fact received conviction(s) for 

sexual activity that remains unlawful, and had not disclosed this fact to their family, 

the person who made the application would either receive distressing information 

about their deceased relative, or else would simply be informed that their deceased 

relative would not have been pardoned, without being provided with information 

about the reasons that the Scottish Ministers had reached that conclusion.  In this 

regard, it is worth noting that, as of January 2018, in England and Wales, 

notwithstanding that an application could only be made by the convicted person, 

around 5% of valid applications2 for a disregard were rejected either because the 

conviction was for non-consensual sexual activity, or because it was for engaging in 

sexual activity with a child under the age of 16. 

107. We recommend an appropriate framework of support is put in place by 
the Scottish Government to assist individuals to engage with the disregard 
scheme. This should also extend to the family of deceased men who wish 
to engage with the system. Key third sector organisations could play a 
central role in this, however, we believe the Scottish Government must take 
the lead in coordinating the response and provide necessary financial 
resources to underpin this work. 

SG response – We note the Committee’s comments and will work closely with third 

sector organisations, such as the Equality Network and Stonewall, to ensure that 

appropriate support is in place to assist individuals in engaging with the disregard 

scheme.  We will consider carefully what financial resources may be required to 

support this work. 

108. In advance of Stage 2, we also ask the Scottish Government to provide 
an update on its approach to the provision of legal aid to disregard applicants, 
especially in the event of an appeal to the courts, and the methods by 
which appropriate legal support could be provided to applicants 
throughout the process in order to provide advice on rights and other 
matters. 

SG response – We intend to ensure that the process for applying for a disregard is 

sufficiently straightforward that a person would not normally require legal assistance 

                                            
2
 i.e. those which relate to a sexual offence – see 

https://www.gov.uk/government/publications/statistics-on-the-disregard-and-pardon-for-historical-gay-
sexual-convictions/statistics-on-disregards-and-pardons-for-historical-gay-sexual-convictions 



to complete the application.  The current  section 8 of the Legal Aid (Scotland) Act 

1986 provides that advice and assistance would be available for advice and 

guidance leading up to preparation of the initial application for a disregard.  This 

would be subject to normal financial eligibility requirements under the advice and 

assistance scheme. 

With regards circumstances where an applicant wishes to consider an appeal 

against the refusal of a disregard, they can seek civil legal aid to receive advice on 

pursuing an appeal.  This would be available subject to the eligibility requirements 

that the applicant must demonstrate that they have substantial grounds for 

commencing legal action. 

In terms of an appeal in court, we intend to adjust the relevant regulations under the 

Legal Aid (Scotland) Aid 1986 to ensure assistance by way of representation 

(ABWOR) is available.  

115. In light of the importance of guidance and regulations made under the 
Bill to the successful implementation of the disregard scheme, the Committee 
believes the Parliament should have an opportunity to consider any 
regulations brought forward in more detail. Therefore, we recommend that 
delegated powers made under the Bill in relation to guidance and regulations 
be made by affirmative procedure. 
 
SG response – We note the Committee’s recommendation and are content to amend 
the Bill at Stage 2 so that the relevant regulations that can be made under the Bill 
(section 10(3) and 10(5) of the Bill concerning the prescription of the manner in 
which disregarded convictions are to be removed from official records and the 
specification of ‘relevant record keepers’ respectively) are subject to affirmative 
procedure.   
 
The guidance that will accompany the regulations specifying the manner in which 
information concerning disregarded convictions should be removed from official 
records and the specification of ‘relevant record keepers’ is non-statutory. However, 
the Scottish Government is happy to agree to share this guidance with the 
Committee before it is finalised and provided to relevant record keepers. 
 
128. We agree that the payment of a sum for financial compensation, similar 
to the system in Germany, is not appropriate in the Scottish context. Instead, 
any additional financial resource should be focussed on supporting 
applicants, and on promoting knowledge and understanding of the pardon and 
disregards scheme. 
 
SG response – We note and agree with the Committee’s conclusion. 
 
133. When implementing the Bill we ask the Scottish Government to address 
how to support potential applicants in more remote communities, if 
necessary in coordination with existing local authority support 
mechanisms for the LGBTI community in such areas. 
 



SG response – We understand the particular issues which may be faced by potential 
applicants living in more remote communities as most support organisations which 
support the LGBTI community are centred in urban areas.  We will engage with 
relevant local authorities and stakeholders to consider how best to support those 
living in more remote communities to engage in the disregard process. 
 
135. We ask the Scottish Government to give an indication of when it expects 
the pardon and disregard scheme to be brought into force. 

SG response – The Committee will be aware that there is a need work in conjunction 

with stakeholders to put in place appropriate guidance and support and to design the 

application form before the scheme can be brought into operation.  We note the 

hope the scheme can be implemented relatively quickly and we agree there is some 

urgency.  We can advise that we expect that the disregard scheme will come into 

operation a few months after royal assent.   

142. We seek assurance from the Scottish Government that the processes 
put in place around the disregard scheme will ensure the confidentiality and 
privacy of the personal information of applicants. 

SG response – The disregard scheme will operate in accordance with data 

protection law and we are working with Police Scotland and other organisations who 

may hold information about convictions to ensure that applicants’ confidentiality and 

privacy is protected.   

It is course the case that the Scottish Government administers a number of schemes 

which require protection of the confidentiality and privacy of members of the public 

including, for instance, the two schemes which operate to pay compensation to 

people who have suffered a miscarriage of justice.  This experience will assist in 

ensuring confidentiality and privacy of personal information under the disregard 

scheme. 

160. We recognise that issues relating to the UK Armed Forces are reserved 
matters to the UK Government and the Ministry of Defence. However, we 
urge the Scottish Government to engage with the Ministry of Defence on 
this issue. We also ask the Scottish Government to be mindful in its 
awareness raising campaign to signpost, where appropriate, ex-military 
personnel to the appropriate UK system to seek a pardon or disregard. 

SG response – We note that the Committee have written to the Ministry of Defence 

about this matter and have not received a response as yet.  As the Cabinet 

Secretary for Justice indicated during his evidence to the Committee on 1 March, we 

will consider further whether it would be helpful to make representations to the MOD 

or the Secretary of State for Defence to address the situation of service personnel 

who are Scottish or were based in Scotland in light of the response received from the 

MoD. 

161. The Equalities and Human Rights Committee recommends unanimously 



that the general principles of the Historical Sexual Offences (Pardons and 
Disregards) (Scotland) Bill be approved by the Scottish Parliament. 

SG response – We note the Committee’s support. 
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